WHY RISK YOUR FAMILY HOME?
The protection of your significant assets ('Core Assets'), such as your family home, business premises or other significant investments (such as shares) from the risks of creditors, commercial calamity or personal misadventure should be a major objective of any person involved in a business.

You can not predict the future, good or bad, and it is for that reason that steps should be undertaken to ensure your Core Assets are protected, especially in times of uncertainty and instability as a result of the current financial crisis.

The best way to obtain asset protection is to have assets held by discretionary trusts and to separate the assets into different discretionary trusts, according to the nature of the assets.

This is because the courts have historically accepted that the financial misadventure of a discretionary beneficiary (ie you) does not necessarily put the assets of your discretionary trust at risk. This is because, conceptually, a discretionary beneficiary of a discretionary trust does not have an interest in the trust's assets; such a beneficiary has the right to have the trust administered properly and impartially and it is often referred to as the 'right to be considered'. In addition, it is settled law that, the trustee of a trust can not use the trust assets to meet debts of that trustee personally. In effect, a properly structured trust gives you the benefit of controlling your asset without the risks associated with the ownership of it.
Consequently, when pursuing asset protection for your existing assets, the starting point is to ascertain whether it is appropriate to transfer the ownership of assets from individuals into the name of a trust (any future valuable assets that you acquire in the future, of course, should be acquired in a discretionary trust if you want to achieve asset protection).

However, life is not meant to be easy and regrettably in many cases, transferring the assets into a trust is not a cost effective solution. Two prime examples are when stamp duty and Capital Gains Tax (CGT) on the transfer are significant.

This is why the Secured Debt Process should be considered as an alternative approach to achieve asset protection.
Let us look at a practical example:
John Smith is a hotelier in Queensland. He has experienced some prosperous years over the course of his working life, and has been fortunate enough to pay all outstanding debt on his home and hotel.

John is about to enter a joint venture agreement with a couple of local businessmen to develop an old farm into a residential housing estate.

John's accountant believes the project carries significant risks, particularly for John who has little experience in developments. Moreover, John is finding his business less stable due to the current economic climate, and his creditors are starting to pile up. Any claims which may arise will put him in a vulnerable position. John is also aware that with his hotel business being an industry which is exposed to litigation, the insurance he has taken out may not be enough to cover him.
John wants to be sure that he can enter into the venture and continue to run his business while, at the same time, protecting his Core Assets in a manner that will not incur significant liabilities.

That is why John should enter into what we call a Secured Debt Strategy to add a level of protection over his assets.

Secured Debt Strategy
As already stated, in an ideal world, John would immediately transfer his Core Assets into a Discretionary Trust environment. By doing this, he would obtain immediate protection as the Core Assets would no longer be owned by him, notwithstanding that he would continue to control them. Whilst this would provide his house and hotel with a very high level of protection, it is a costly and expensive option due to significant CGT liabilities and stamp duty on the transfer to the trust.

When CGT and stamp duty obstacles are too large, the Secured Debt Strategy should be used to provide asset protection, without triggering unnecessary taxation liabilities. 

The process is implemented by:

1.
John making a gift, equal to the net equity of the Core Assets, in favour of the trustee of a special form of discretionary trust called Bloodline™ Trust, which adds an extra layer of protection to ensure his Core Assets remain in his 'bloodline'.

2.
The trustee of the Bloodline™ Trust then lends all or part of the gift amount back to John.

3.
The loan is formalised under a Loan Agreement and security provided by the trustee of the Bloodline™ Trust over the Core Assets (Note: Nominal stamp duty is payable in some States and Territories).

John's Bloodline™ Trust has now taken security over his Core Assets. The Bloodline™ Trust (subject to the clawback provision of the bankruptcy legislation) will now rank ahead of claims by unsecured creditors. As John will control the Bloodline™ Trust, he will retain 'control' of the value in his Core Assets.

Outcome

With the Secured Debt Strategy in place, and a mortgage registered over the Core Assets, the Bloodline™ Trust is now a secured creditor and will take priority over any claimant against the Core Assets subject of the securities except against those holding prior securities (such as banks), and John can enter into the venture and continue to run his business with the knowledge that his Core Assets are protected.

The same process can also apply to Core Assets owned in a company's name.
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