EXTRA PROTECTION FOR YOUR FAMILY TRUSTS

In last month's article, we discussed the benefits of holding your significant assets in a discretionary trust environment. This is because the courts have traditionally accepted that the misadventure of a beneficiary (whether financially or in the event of a marriage breakdown) does not necessarily put the assets of the discretionary trust at risk. If properly structured, a discretionary trust can give you the benefit of controlling your assets without the risks associated with the ownership of it.
In this article we discuss a superior form of discretionary trust called a Bloodline™ Trust. It has additional features that maximise protection and ensure that your accumulated wealth is held for your 'Bloodline' (being your children, grandchildren and great‑grandchildren) and not for more extended family members and spouses. By doing so (and properly administered), it protects your wealth from divorce in the next generation or being distributed to your in‑laws (that is, the spouses of your children, grandchildren and great‑grandchildren).

You have worked hard during your lifetime to build up significant wealth in your family discretionary trust, and you want to pass on this wealth to your children. You want to ensure the wealth or the capital (being your significant assets such as shares and properties) in your family discretionary trust would not be passed on to the in‑laws, but rather, stay in the trust for the benefit of your children, grandchildren and great‑grandchildren, and those who are in your Bloodline.
Let us look at a practical example:
Robert and Emma have built up significant wealth in their family discretionary trust, including real estate valued in excess of $1 million and a share portfolio of approximately $750,000.

Recently they have been giving serious consideration to their Estate Planning needs. An area of concern is protecting the assets in their family trust once control passes to their children, Thomas, 30, and Alexis, 25. Thomas has two children, Jason, aged four, and Amanda, aged two. Alexis is currently studying at university and has no children.

Robert and Emma would like to pass on the wealth that they have accumulated in their family discretionary trust to Thomas and Emma and their children, grandchildren and great‑grandchildren. They want peace of mind that the wealth of the trust only stays within their Bloodline, as well as a structure that protects their wealth from any relationship breakdown Thomas or Emma might suffer. 
Solution: Convert the existing discretionary trust to a Bloodline™ Trust
It is possible to vary the existing discretionary trust without Capital Gains Tax (CGT) or stamp duty to incorporate the characteristics of a Bloodline™ Trust so that in‑laws (that is, spouses of Robert and Emma's children, grandchildren and great‑grandchildren) may, at the trustee's discretion, receive income, but investments and other capital assets of the trust are prevented from passing outside their Bloodline.
The trust will still retain its flexibility to distribute income to a broad range of discretionary beneficiaries in a tax effective manner.

Outcome

By amending the existing discretionary trust to incorporate the characteristics of a Bloodline™ Trust, Robert and Emma are able to strengthen the trust to ensure that their accumulated wealth or capital can not flow to a person who is outside their Bloodline. The process is implemented in such a way that no liability for CGT or stamp duty is triggered.

If, in the future, Thomas or his children are involved in a Family Court dispute, or a dispute with other creditors, with the use of appropriate control mechanisms the assets of the trust are protected from 'attack' by the Family Court – that is, the capital will remain in the Bloodline.
Any asset subjected to the terms of the trust will be further protected from the risks associated with divorce in the next generation.

This process is consistent with Robert and Emma's Estate Planning objectives – the wealth of their family discretionary trust is to pass to their children and grandchildren only and is not available for in‑laws.

Summary

By varying an existing discretionary trust to incorporate the characteristics of a Bloodline™ Trust:

1.
The flow of capital is restricted to your children, grandchildren and great grandchildren (ie, your Bloodline) – that is, your assets will be held for the ultimate benefit of those who are in your Bloodline;

2.
The assets are protected in the event of attack as a result of divorce, bankruptcy or pursuit by creditors;

3.
Control and benefits pass safely to particular beneficiaries;

4.
The process does not trigger liabilities for CGT or stamp duty.

Issues For Consideration

When varying the existing deed, careful consideration is required in addressing the following issues:
1.
Stamp duty implications;

2.
CGT consequences;

3.
Trustee powers.
This is not a simple process. Not all deeds are the same. Careful consideration must be given to each of the above in each individual case. Drafting errors could lead to serious implications, such as CGT and stamp duty liability.
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