
ESTATE PLANNING – WHAT IS IT AND WHY IS IT BENEFICIAL?
The primary aim of your lifelong hard work is, of course, to provide a suitable, secure lifestyle for you and your family. The valuable assets you accumulate to achieve this aim make up your Estate and are extremely important. It is unfortunate that many people do not take appropriate measures to protect, utilise and benefit from them. 

Unlike many areas of life, you can strategically plan your Estate to ensure you retain control over your assets both now and in the hands of future generations.  If you own valuable assets, such as land, business property or a share portfolio, it is important that you know what an effective Estate Plan encompasses and what benefits it can deliver?

Basically, an Estate Plan is one that arranges your assets so they pass to the people you would like to receive them during your lifetime and after your death, in an asset protective and a tax effective manner.

The heart of any Estate Plan

At the heart of any Estate Plan is a Will.  A Will may be the most important document that you ever sign as it directs who will receive your assets (estate) when you die. It is important to realise that, as financial and family conditions change over time, your Will should be reviewed regularly.

When you make your Will, you are called the testator.  If you die without a valid Will, you are said to have died intestate.  With no instructions as to how to deal with your estate, State laws will dictate who receives your assets. Obviously, the law will not take into account any of your specific wishes, asset protection or tax effectiveness. Many people are of the misconception that if they don’t have a Will, everything will go to their husband/wife.  This is not necessarily the case.

More than just a Will

A Will can only deal with assets owned in your own personal name.  For assets that are owned in other structures (eg companies, unit trusts, discretionary trusts, family trusts or super funds) a customised well thought Estate Plan is required.

Family Home: Most couples jointly own their family home as joint tenants. This means that upon your death, the property will automatically pass to the surviving joint owner, regardless of the terms of your Will.  If you wish to pass an interest in an asset that is held as joint tenants, to someone other than the joint owner, the tenancy must be changed to tenants in common, prior to your death.  Your interest in the asset can now be gifted under your Will. 
Superannuation Benefits: It is not possible to gift superannuation benefits under your Will. The trustee of your fund has the discretion to decide whom the benefits are to go to.  It is, however, possible to add more certainty to your superannuation benefits by preparing a binding death benefit nomination. Special considerations are required before implementing binding death benefit nominations. It is also possible for benefits to be distributed without any tax consequences, if they are distributed to certain people. Usually monies held in superannuation must be paid out in cash.  If you have assets in a self managed superannuation fund, it might be desirable to transfer the asset (eg investment house) to the intended beneficiary.  To do so will require a number of legal aspects to be addressed, not the least a review of your super deed.
Shares: Shares in a company can be gifted under your Will.  Obviously, the person who receives those shares will then have control of the company and its assets.  

Trust Assets: Owning and operating a business in a family trust is a very common business structure. Any assets held in a discretionary/family trust, however, cannot be gifted under your Will as you do not personally own them and do not have the power to dispose of the assets.  You need to pass the control of the discretionary trust to the intended beneficiary. The control points for a discretionary trust are the shareholding in the trustee company, if any, and the position of principal/appointor in the trust.  Generally, the principal/appointor of the trust has the power to appoint or remove a trustee.  You need to nominate a person who is to be the new principal on the current principal's death.  This is achieved by amending the trust deed to enable the appointment of a successor principal.

Blended Assets: If you have several assets in the one entity it will be necessary to separate those assets into different entities.  The separation will have capital gains tax and stamp duty implications.  You need to consult a specialist Estate Planning law firm with taxation expertise.

The Final Word: Each situation is unique as every family has different requirements.  The risks associated with not having an effective plan are real and can be large. Once misfortune has struck, it is often impossible or more difficult to remedy the losses and always less effective than implementing an effective estate plan before any such event. There are many tools available to you if you see a specialist Estate Planning law firm. 
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Cleary Hoare provides specialist taxation advice to private business owners and their families who seek to maximise value while protecting their assets.

Note - This material has been prepared for demonstration purposes only and is a sample/summary only. It does not represent legal advice upon which any person may act.  Implementation and suitability requires a detailed analysis of a client’s specific circumstances. If anyone seeks advice in relation to circumstances similar to those demonstrated, that advice should be sought on the specific facts then applying.
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