Thinking of selling your business?

Do not do anything regarding the sale of your business without first obtaining professional advice.

Upon the sale of a capital asset (such as a business, a business asset or a general investment) you will incur Capital Gains Tax, however this can be minimised by taking advantage of the generous Concessions.  There are various tests that must be satisfied to make a taxpayer eligible for the Concessions.  
Of course, a lack of pre-sale planning often means that many small business owners miss out on accessing the Concessions and maximising the value of their largest asset.  Missing out usually occurs because of the existing structure in your circumstances.  Making changes before you sell can qualify you for what would otherwise be missed out concessions.
CGT Concessions
The most commonly applied concession is the 50% General Discount, which is usually available if an asset has been held for at least 12 months.  This concession is available to any taxpayer who is an individual or a trustee for a trust, but it is not available to companies.

In addition, there are four CGT Concessions available to small businesses and they should be applied in the following order:

1. 15 year exemption (for assets held and used in a business for at least 15 years).
2. 50% business reduction / active asset reduction.
3. retirement exemption (per stakeholder and is limited to $500k in a person's lifetime).
4. roll-over (of say, a replacement asset).

The Henry Review
As you may know, Dr Ken Henry's report titled Australia's Future Tax System recommended removing the 50% Active Asset Reduction and the 15 year exemption.  Many commentators believe it is only a matter of time before we lose these generous tax concessions altogether.
Meaning of a ''Small Business''
In order to access the four Small Business Concessions, a business must satisfy the following tests to be considered a Small Business:

5. carry on a business and earn an annual turnover of $2 million or less; or

6. the total market net value of the business' CGT assets is $6 million or less.

Common Mistakes
The ATO has recently reported that many businesses are making mistakes in relation to applying the Small Business CGT Concessions.  

Without specialist advice, Small Businesses often incorrectly calculate the total market net value of the business' CGT assets.  The test requires that if a Small Business wishes to claim the Concessions, then the total market value of certain assets (reduced by the associated debts) and certain related parties, must not exceed $6 million.  This means it is crucial to correctly identify which assets can be excluded from the calculation and which related parties must also be factored into the equation.
Other important considerations include the date of the transaction for tax purposes, the period you have owned the assets and your intentions regarding the use of the proceeds going forward.
Example
Presumably you want the value of the time and effort that you have invested in your business to be retained by you and your family, rather than being needlessly taxed.  With professional advice, your gains could potentially be distributed tax free, with the effective use of the CGT Concessions.

Following is a basic summary of the tax treatment that would result if you ran your business through a company, sold it for $5 million resulting in a $4 million capital gain, with one stakeholder involved.
	
	Current situation
	Post Restructure

	Capital Gain
	$4 million
	$4 million

	Less 50% General Discount (12+ months ownership)
	Nil
	$2 million

	Less Active Asset Reduction (50% of balance)
	$2 million
	$1 million

	Less Retirement Exemption ($500k per stakeholder)
	$500k
	$1 million

	Amount that you are taxed on 
	$1.5 million
	Nil


By restructuring, you could run the business through a trust and also be entitled to access the 50% General Discount (before using the small business CGT concessions).  After applying the Active Asset Reduction and the Retirement Exemption attributable to the existing asset owner, this leaves a $500k taxable gain.  The trust allows you to identify another stakeholder in your business to reduce the gain to nil.  A stakeholder needs to either have a direct or indirect interest in the entity operating the business of at least 20%, or be the spouse of someone who does (in which case the spouse can have a smaller interest, even if less than 1%).  In this restructure, timing is key as you must own the asset for at least 12 months before accessing the General Discount.

Like all complex issues, there is no substitute for seeking specialised professional advice.  The small business CGT concessions are no exception.
If you are interested in discussing how we can assist to maximise the benefit of the Small Business CGT Concessions, please do not hesitate to contact one of our specialist advisers.

Brett Hart

Cleary Hoare Solicitors

Ph: 
Brisbane 07 3230 5222; Sydney 02 9262 5550

Web: 
www.clearyhoare.com.au
Note - This material has been prepared for demonstration purposes only and is a sample/summary only. It does not represent legal advice upon which any person may act.  Implementation and suitability requires a detailed analysis of a client’s specific circumstances. If anyone seeks advice in relation to circumstances similar to those demonstrated, that advice should be sought on the specific facts then applying.
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